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Recommendations
People with Disabilities WA make the following recommendations to the government of Western Australia related to the Compulsory Third Party insurance scheme options put forward in the Green paper.

1. The State government start the work required to implement Option 2 of the Green paper as soon as possible.

2. Option 2 must include the ability for a person to pursue common law claims for pain and suffering and loss of income where another party is at fault. 

3. The Insurance Commission of WA remains a Trading body owned by the state government and becomes the fund manager for Option 2.

4. The scheme administration and delivery, such as needs assessment, planning, case management, advocacy, coordination, and disability and health care and support be provided through expertise from the existing disability systems and the disability sector rather than replicate a parallel system.

5. Option 2 scheme design to be done as a co-design with people who have experienced catastrophic injury and their families and representatives.

6. Option 2 scheme design must align with the United Nations Convention on the Rights of People with Disabilities, with particular attention to Articles 19 and 26.

7. Option 2 must include a direct connection to road safety and prevention to reduce the number of catastrophic injuries and therefore work towards keeping premiums low.

8. All funds gathered under vehicle registration for CTP insurance to be quarantined and used only to pay ongoing costs as per Option 2 scheme administration, and road safety and prevention campaigns.

9. There are no exclusions.

10. Further validation of the expected cost of vehicle registration to cover the new CTP insurance scheme to be done, taking into account claim expectations from all other states that operate no fault schemes.

Introduction
Over the last five years the Western Australian Government has indicated that it would change the Compulsory Third Party Insurance Scheme (CTP) for motor vehicles from a fault based scheme to a no fault scheme. In 2010 the UWA School of Population Health completed a report for the Insurance Commission of WA (ICWA) highlighting the issues faced by people with catastrophic injury under the current system. In 2011 the Productivity Commission released its Disability and Care Inquiry Report and recommended a National Injury Insurance Scheme which would require a no fault CTP scheme in WA. In 2013 a bi-partisan Parliamentary friends group heard from those affected and experts in health as to why WA needed to make the change to no-fault CTP. On numerous occasions the Premier, Colin Barnett, has said at disability events that he supported the change to a no fault CTP scheme. Also, the legislation for the National Disability Insurance Scheme assumes a no fault CTP scheme will be in place.

Finally, in 2014 the ICWA released a green paper requesting feedback from the community on ‘Options to add No-Fault Catastrophic Injury Cover to Western Australia’s Compulsory Third Party Insurance Scheme’. Unfortunately the first option presented in the paper was NOT to add ‘no fault cover.’ This option should not have been put forward as it realistically is not an option. 

This submission will address the options put forward by the green paper, the issue of exclusions and potential models of support.
Our current CTP insurance scheme
Currently Western Australia operates a common law 'fault' based Compulsory Third Party (CTP) scheme, first introduced in 1943. For the injured third party it provides access to common law, that is, the injured person has a right to approach a law court to seek monetary compensation from the person 'at fault' for the personal injury and other related losses. As a fault based scheme it requires proof of liability, i.e. the injured party must be able to establish negligence against an owner or driver of a motor vehicle. Consequently, circumstances can arise where, for example, a driver who is wholly at fault in a crash cannot obtain compensation because there is no negligent party against whom a claim can be made. There is a clear statement made on who cannot claim compensation;

A claim for personal injury in Western Australia will not succeed if:

· You were the only driver at fault

· You were the driver of a single vehicle crash

· No negligence can be established against the owner or driver of another WA licensed vehicle
Why introduce a no-fault scheme for catastrophic injuries caused by motor vehicles?
The effect of acquiring a catastrophic injury is traumatic and life changing for the person as well as friends and family, no matter how the injury occurs.

For people who experience catastrophic injury the outcomes for their ongoing health and well being are dependent on a number of factors. Access to compensation to provide for future care and support is a factor which has a significant impact both for those who are eligible as well as those who are not in Western Australia.

For those who cannot access compensation there are the following impacts:

· Waiting times for access to long term support funding through the disability services system.

· Long stays in hospital, nursing home or rehabilitation settings due to the waiting times for disability services funding. These applications are not seen as urgent as the person is receiving support and accommodation, even if it is inappropriate.

· Length of time in hospital and extended stay nursing home type accommodation potentially leading to loss of social and life skills and a more difficult transition back to work or study and home life in the community.

· Stress of being in a rationed system knowing others who can get compensation and may have access to services and supports more quickly.

· Increased care and support provided by family, sometimes leading to the loss of employment for a family member, plus extra stress on the entire family.

· Limited access to up-to-date rehabilitation and technological equipment.

For those who can access compensation there are the following impacts in our current system:

· Stress related to the adversarial nature of proving fault that can extend to many years in the legal system is now being shown to have an adverse effect on health outcomes.

· Emphasising what a person can't do in the effort to prove need for support through a legal process, stops people from moving back into work, social and community life.

· People are given a life expectancy through the legal process in order to determine the amount which they may get, which is often incorrect.

· Lump sum compensation payouts do not last for a person’s lifetime, and people are then reliant again on the disability services system.

· People have gone through a process which leaves them isolated from others and the community. 

The impact of catastrophic injury is immediate and is not something that people are prepared for. It is also likely that the family and carers of a person with catastrophic injury will have to make dramatic changes in their lifestyle to provide support for the person with a disability.

The research project completed in 2010 for ICWA by the UWA School for Population Health showed the impact of catastrophic injury resulting in permanent disability for people who were compensable and non-compensable from motor vehicle accidents. This report highlighted the need to move to a no-fault based scheme. It was too difficult to find out what the financial costs over a persons lifetime were through this project, however there were many other costs to the person with injury and the family that were highlighted.

In particular, there were a number of issues supported by the data that highlighted the cost to the person and the family such as;

· The neglect and negative attitude and culture experienced by people with a disability and carers from hospital and professional staff. 

· Lack of appropriate information, emotional support and advocacy, particularly in first stages of the catastrophic injury and when trying to figure out if you can get compensation or not.

· The time people spend waiting for claims or funding even though there are processes to allow people to get support before their settlement is finalised.

· Lack of rehabilitation support after discharge experienced by those who are non-compensable.

· The disconnection from community experienced by both those compensable and non-compensable.

· The disconnection from the broader disability sector experienced by those who were compensable.

There have also been numerous articles in the paper highlighting the inequity of the current system with the case of Warwick Proudlove as the perfect example of why the system needs to change. Currently many people think they are covered and they are not. 
Costs
In the green paper provided by ICWA , there are examples of the cost of vehicle registration and potential increases depending on the option that people might choose. It is our understanding that these costs are based on the information that ICWA currently has which is specifically related to the lump sum payments that they make at the time a claim is settled. There is unfortunately very little data which shows the true cost over a lifetime for the care and support of a person with a traumatic brain injury or spinal cord injury. Access Economics did a research paper for the Transport Accident Commission in Victoria which looked at the overall cost of a traumatic brain injury or spinal cord injury in Australia. This data included the economic and social cost to Australia, as well as the actual care, support and equipment costs per incident. The access economics paper can be found here: http://www.tac.vic.gov.au/about-the-tac/our-organisation/research/tac-neurotrauma-research/vni/the20economic20cost20of20spinal20cord20injury20and20traumatic20brain20injury20in20australia.pdf
Certainly, our experience from anecdotal evidence shows that a number of people who have received compensation payouts as lump sums have had that money run out before the end of their life. Sometimes that may have been due to mismanagement of funds but also it has been due to circumstances such as a person living past the age that their compensation payout was intended to last until. There have also been instances of a person dying not long after receiving a lump sum payment, which then means that money is lost from the insurance system and goes to family. In reality, as can be shown in the paper above, there is a reduction in costs over the first few years, which then stabilises when a person is receiving ongoing funding over their lifetime to cover their support costs. It would therefore be reasonable to expect a stable amount of money, required over a lengthy period of time, that can be tracked for actuarial purposes.

In regards to the current cost of vehicle registration in Western Australia compared to other states, we found that the paper represented the data in such a way as to make it look as though any increase would be a significant disadvantage to those on the average wage. Representing vehicle registration cost as a proportion of the average weekly wage misrepresents the data because the cost is a once a year cost not a weekly cost. The full time adult average weekly earnings in May 2014 was $1,516.90. The Victorian annual vehicle registration cost, for example, is according to the Green paper $487. This equates to $9.37 per week, which as a percentage of the average weekly wage is 0.62%. Given vehicle registration costs are an annual cost that would also mean the Victorian registration cost is 0.62% of an annual average wage. This representation is much more realistic of the actual cost to people. Western Australia has still been the cheapest; however, the way this data was represented was extremely biased.

People with disabilities WA are only a small organisation and do not have the resources to provide an actuarial analysis of the information given by ICWA. We fully support the submissions that are being made by RACWA and NDSWA which question the claim expectation put forward in the green paper and the actual potential cost increase of registration. It is also a concern that the ICWA proudly announces that registration costs in Western Australia are the lowest in Australia, whilst not relating that directly to the reality of the number of people who are not covered because of the fault-based nature of the scheme. 
Public concerns
There are a number of concerns raised by the public and the media in relation to moving from a fault based to no fault system of traffic accident insurance and compensation. They can be summarised as follows:

· If a person undertakes risky behaviour they should not have access to compensation.

· Fault based compensation acts as a disincentive to risky behaviour.

· The current health and disability service system is adequate.

· The increases in fees to driver’s licences are prohibitive.

· The fee increase is unfair because “I” am a safe driver.

These concerns fail to understand the complexity of what drives risk taking behaviour and the detail of the current system. A lot of road accident prevention uses the fact that risk taking behaviour like speeding, drink driving and dangerous driving can lead to death or permanent injury. This message seems to work with children and young adolescents; however adolescence by its very nature lends itself to risk taking. It is highly unlikely that a person undertaking risky behaviours will stop because they would not get compensation if they had an accident.
If a person has undertaken risky behaviour in the course of acquiring a catastrophic injury then it is likely that they may have been doing something illegal. If this is the case, then criminal proceedings or the relevant punishment under the traffic code would be put in place. However the impact of the injury is one which effects family, friends, and the health and disability services system.

The actual third party insurance offered by ICWA is also more complicated than fault or no-fault and using the term 'fault' may confuse matters. A single driver in an accident with no other cars, who may have been driving as safely as most people expect, but skids on a wet road and is injured, is not covered. In cases involving motorcycles it is often very difficult to assign blame to one or other vehicle and usually a lengthy legal battle ensues just to determine how much at fault a person may be. 

The public perception that the health and disability services system is adequate is also one based on perception by those who have not directly experienced the waiting list and process of applying for funding. The campaign for the National Disability Insurance Scheme and investigation by the Productivity Commission clearly showed a need to double the funding in disability services for it to be adequate for those with severe and profound disability. Currently there are people residing in nursing home type accommodation with CAP applications in place who are not considered urgent enough for funding and have acquired disabilities from traffic accidents.

Benefits
Although there is very little research in Western Australia on the impact of having ongoing support needs met, there is evidence from Victoria as one of the longest running no fault insurance schemes in Australia. The TAC reports on things like the length of time to return to work, people's independence and other economic and social benefits to the person not just to the economic bottom line of the commission. Whereas our current system does no follow-up once a lump sum payment is made to see what the outcomes have actually been for the person who has had a catastrophic injury.

The benefits of moving to a no-fault scheme far outweigh the concerns. They can be summarised as follows:

· Less stress for those injured and their families knowing they would not have to go through a lengthy and adversarial legal process.

· Full coverage to anybody that acquires a catastrophic permanent disability.

· People with a catastrophic injury being followed up and supported to achieve economic and social outcomes.
· A potentially quicker return to work, study and community life as funding is available earlier for those who previously would be waiting.

· More money available in the public system as people with very high support needs from catastrophic injury are covered by the no-fault insurance.
· A potential increase in prevention strategies for road trauma as it benefits an insurance approach as can be seen in the many campaigns by the Victorian Traffic Accident Commission.

· A potential for road safety to be connected to the no fault scheme with a direct imperative to reduce premiums and therefore reduce road accidents.
Overview of possible scheme options 

Option 1 - No Change - Retain the existing scheme

As stated above. Option one is simply not an option. The Western Australian government signed the Intergovernmental Agreement for the National Disability Insurance Scheme launch in December 2012 which details in Part 11 the requirement that the Western Australia government must provide a no fault scheme for people catastrophically injured in motor vehicle accidents as detailed below.

Launch
112. All States endeavour to agree minimum benchmarks to provide no-fault lifetime care and support for people who are catastrophically injured in motor vehicle accidents prior to the commencement of the NDIS launch.

113. If a host jurisdiction is unable to implement minimum benchmarks prior to or during launch, that host jurisdiction will be responsible for 100 per cent of the cost of participants in the NDIS who are in the NDIS because they are not covered by an existing or new injury insurance scheme that meets the minimum motor vehicle benchmarks.

a. During launch, NDIS supports will be provided to people in launch sites who would otherwise have been supported by a National Injury Insurance Scheme (NIIS) if the NIIS had been established for those catastrophically injured through workplace accidents, medical accidents, and criminal and general accidents (occurring in the home or community).
Full scheme
114. All jurisdictions endeavour to agree minimum benchmarks to provide no-fault lifetime care and support for people who are catastrophically injured through workplace accidents, medical accidents, and criminal and general accidents (occurring in the home or community) by commencement of the NDIS full scheme.

115. Noting that a new Agreement will be agreed with all jurisdictions for the NDIS full scheme, the Commonwealth’s position is that on commencement of the NDIS full scheme individual jurisdictions will be responsible for 100 per cent of the cost of participants in the NDIS who are in the NDIS because they are not covered by an existing or new injury insurance scheme that meets the minimum benchmarks for motor vehicle accidents, workplace accidents, medical accidents, and criminal and general accidents (occurring in the home or community).

Option 2 - A no-fault catastrophic CTP insurance scheme for ALL people catastrophically injured as a result of a motor vehicle accident.
People with Disabilities WA supports Option 2 from the Green paper. We believe this is the fairest option that can provide the best long term support for people who experience a catastrophic injury.
Right to claim for pain and suffering and loss of income  
Having the right to sue for pain and suffering and future economic loss is an important aspect to keep in place for those where there is fault. It ensures people have the right to sue and for some may be an important part of the coping process.
No lump sums for ongoing support
However we do not support lump sum settlements as the best way to support people with their rehabilitation and long term disability related costs for the following reasons:

· A lump sum can be overwhelming for the majority of people who have little expertise in financial management.

· Suddenly receiving a lump sum payment can isolate a person from friends and potentially put them at higher risk of exploitation.

· Lump sum payments do not include access to coordination, case management or information. Essentially once the lump sum is given there is no follow up to see how a person has fared.

· There is no guarantee a lump sum will last a lifetime.

· Choice, control and self-direction can be achieved through planning and ongoing direct payments.
Fund management, scheme administration and delivery
In regards to system design, we would not be supportive of building an entirely new system when there is expertise on rehabilitation and long term disability support already in Western Australia in our Health and Disability services system. ICWA does not have the expertise to be doing needs assessment or long term planning for disability support. It’s role is better suited to being the fund manager of the scheme, an area where it has great experience. 

Option 2 can be designed as a system which includes flexible direct payments and self direction of supports. These are methods currently being tried in the NDIS and the state government NDIS My Way Trials and should automatically be part of this system. 
Co-design with people with lived experience
People who have experienced catastrophic injury from motor vehicle accidents and their families know what has worked and what hasn’t for them. In designing how the system looks and what elements are important in a supportive system it is essential to collaborate with people with direct experience. Elements like peer support for individuals and families for example, make more of a difference than administrators realise. People with Disabilities WA would be able to facilitate involvement of people with lived experience.
Alignment with the UNCPRD
The design of the system for paying reasonable and necessary supports as you go must also align to the UNCPRD of which Australia is a signatory. There are two articles in particular in the convention which must be followed in the scheme design so as not to continue some of the current systems which are not supportive of people who have had catastrophic injuries. These are article 19, which is about living independently and being included in the community and article 26, which is about rehabilitation and habilitation (text below). It is through following the articles in the convention in the way that support is provided that will enable a person who has had a catastrophic injury to be more likely to “restore them to the positions that they would have been in” than receiving a lump sum in the current system.

Article 19 - Living independently and being included in the community
States Parties to this Convention recognize the equal right of all persons with disabilities to live in the community, with choices equal to others, and shall take effective and appropriate measures to facilitate full enjoyment by persons with disabilities of this right and their full inclusion and participation in the community, including by ensuring that:

a. Persons with disabilities have the opportunity to choose their place of residence and where and with whom they live on an equal basis with others and are not obliged to live in a particular living arrangement;

b. Persons with disabilities have access to a range of in-home, residential and other community support services, including personal assistance necessary to support living and inclusion in the community, and to prevent isolation or segregation from the community;

c. Community services and facilities for the general population are available on an equal basis to persons with disabilities and are responsive to their needs.
Article 26 - Habilitation and rehabilitation
1. States Parties shall take effective and appropriate measures, including through peer support, to enable persons with disabilities to attain and maintain maximum independence, full physical, mental, social and vocational ability, and full inclusion and participation in all aspects of life. To that end, States Parties shall organize, strengthen and extend comprehensive habilitation and rehabilitation services and programmes, particularly in the areas of health, employment, education and social services, in such a way that these services and programmes:

a. Begin at the earliest possible stage, and are based on the multidisciplinary assessment of individual needs and strengths;

b. Support participation and inclusion in the community and all aspects of society, are voluntary, and are available to persons with disabilities as close as possible to their own communities, including in rural areas.

2. States Parties shall promote the development of initial and continuing training for professionals and staff working in habilitation and rehabilitation services.

3. States Parties shall promote the availability, knowledge and use of assistive devices and technologies, designed for persons with disabilities, as they relate to habilitation and rehabilitation.
Road safety and prevention
The insurance commission states in its green paper that Western Australia has the lowest vehicle registration cost in Australia. However, Western Australia also has the worst statistics for traffic accidents and injuries per 100,000 vehicles registered in Australia. The state with the lowest amount of accidents, injuries and fatalities per 100,000 vehicles registered is Victoria. The CTP insurance scheme in Victoria has a direct connection to road safety and accident prevention. This is not dissimilar to the philosophy behind many private health insurance schemes where prevention is used to reduce the number of claims made against the scheme. People with Disabilities WA strongly support a direct connection between the CTP insurance scheme and road accident prevention and safety. If this is done well it would then have the flow on effect of bringing Western Australia's statistics down as well is potentially keeping premiums from increasing.    
Quarantine of money raised
People with Disabilities WA was very disappointed to hear that last year  the State government took a dividend from the reserve of the current CTP insurance scheme to go into general revenue. If this reserve had been left untouched it is unlikely that the amount needed to increase registration fees would be as high. In developing a no fault insurance scheme and the required legislation that would need to be put in place, we believe that the money raised through vehicle registration must be quarantined for the schemes purposes only and that these purposes would include accident prevention.       
Option 3 - A no-fault catastrophic CTP insurance scheme for catastrophically injured people that are not compensable in the existing CTP scheme.
We do not believe this should have been put forward as an option and we do not support this option. This option is suggesting that the CTP scheme is two schemes, one for those who can sue for compensation as the existing scheme stands and one for people who can’t. This option does not take into account the flaws inherent in the current system of which the biggest are:

· The stress, isolation, and focus on deficit inherent in the legal processes.

· The problems of lump sum payments and lack of follow up once settlement is reached. 

Anybody who has been through the process of dealing with the lawyers over a number of years to receive compensation knows the stress and isolation that this process brings. The process itself focuses on all of the things that a person cannot do, all of the things that have gone wrong, and all of the things that have now been lost. There is very little chance to go through to the next process of the grief cycle and move forward with a life when you are constantly being asked to focus on all the things that you can no longer do. Often people do not wish to talk about the legal process or a told by lawyers not to talk about the process, particularly when it comes to potential figures for settlement. All of this leaves a person and family isolated from potential support networks.

The standard model for the Insurance Commission of WA is that it gives large one of compensation payouts based on legal proceedings to people who acquire a catastrophic injury. Often those payouts do not last for more than 20 years, leaving people reliant on family or needing to access other public funding sources for their ongoing support needs. In more recent times ICWA has allowed people to take their payment as monthly allocations if they wish, and has offered case management and financial advice.  Although this shift is likely to assist with the managing of people's funds, it is still an amount based on legal proceedings, rather than funding which is based on the need of the person over their lifetime, and therefore will change over time. This point was highlighted in the research undertaken by the UWA School of Population Health where people found the enormity of dealing with huge costs overwhelming at first, and where case studies showed that the ongoing costs experienced past 20 years was 3 or 4 times higher than the costs awarded through the legal process.
Should the new scheme have exclusions? 
People with Disabilities WA Inc does not believe there should be any exclusions in a no fault insurance scheme. As previously stated, if a person is injured through a criminal activity there is an expectation that that person would receive the appropriate level of fine or jail time commensurate with the activity. Any catastrophic injury which results from that activity affects more than just the person injured. The family who require support and provide support, the resources of the health system and the community are all affected. Prevention of risky behaviour such as many of the campaigns that have been run by the Victorian TAC have more impact than simply excluding somebody from getting any compensation.
Conclusion
In conclusion People with Disabilities WA Make the following recommendations to the State government of Western Australia on options for adding no fault insurance to our compulsory third-party insurance scheme. 

1. The State government start the work required to implement Option 2 of the Green paper as soon as possible.

2. Option 2 must include the ability for a person to pursue common law claims for pain and suffering and loss of income where another party is at fault. 

3. The Insurance Commission of WA remains a Trading body owned by the state government and becomes the fund manager for Option 2.

4. The scheme administration and delivery such as needs assessment, planning, case management, advocacy, coordination, and disability and health care and support be provided through expertise from the existing disability systems and the disability sector rather than replicate a parallel system.

5. Option 2 scheme design to be done as a co-design with people who have experienced catastrophic injury and their families and representatives.

6. Option 2 scheme design must align with the United Nations Convention on the Rights of People with Disabilities, with particular attention to Articles 19 and 26.

7. Option 2 must include a direct connection to road safety and prevention to reduce the number of catastrophic injuries and therefore work towards keeping premiums low.

8. All funds gathered under vehicle registration for CTP insurance be quarantined and only for use to pay ongoing costs as per Option 2 scheme administration, and road safety and prevention campaigns.

9. There are no exclusions.

10. Further validation of the expected cost of vehicle registration to cover the new CTP insurance scheme to be done, taking into account claim expectations from all other states that operate no fault schemes.
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